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Figure [V-1. Survey of Likely Water Shortages over the Next Decade under Average
Conditions (GAO, 2003)
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= 'jxp_anding energy generation by 246M kWh/mo
—= for 800k people requires additional
- of water

® The influence of drought is unpredictable







nan mperor Justinian | orders the compilation of all Roman
ér"“ centuries, including waters laws
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.....;y n-evidence of water being governed as a common resource for public benefit
- .:. Sirst v ﬁ&é‘newdence of riparian rights
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" 1586 Engllsh settlements in American introduce English Common Law

— Body of law premised on judicial precedent rooted in Justinian Code
— Introduction of Crown Grants to promote commerce and economic development
—  Crown operated under jus publicum principles (government power benefits the public)
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— Language in Crown Grants varies, but King James | (1566-1625)
generally recognizes riparian use is subject to
“‘common” rights



Influence of

Influence of the American Rew
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egir ;é__géey of American common law supporting state sovereignty over
Jable streams, commerce and public benefit. Courts also depart from

)arian Doctrine to meet needs of a developing Commonwealth

- Era of American-Con
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—— —f. ~1886 "'Federar‘Rlver and Harbor Act passed by Congress (Recodified in 1899 as the
-—-Ewérs and_ H"arbors Act)

——

e 1031 - Virginia State Commission on Conservation and Development publishes first
scholarly treatise to understand history and regulation of water in Virginia (Embrey,
Waters of the State)
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-__.l:';' ‘_SlféS the Federal Water Pollution Control Act
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aLWater Pollution Control Act is amended significantly
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Regulatlon in Virginia
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1 the avantages conferred upon the land by its proximity to water;
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o

-water and a rlght of way to the navigable channel (?28.2-630);
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;.»?--- ;o nawgable water, subject to state regulation (?28.2-630);
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ght to-m ereasonable use of the water;
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eased use of water generally requires a change in use of the riparian land.

'7—-*??_62.1-194 states “Riparian land is land which is contiguous to and touches a

—  watercourse. It does not include land outside the watershed of the watercourse. Real
property under common ownership and which is not separated from riparian land by land
of any other ownership shall likewise be deemed riparian land.”
[Chptr. 8 — Impoundment of Surface Waters]
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AW (Riparian Withdrawals)

th little population
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| : lav / has both evolved and departed from original
€ to accommodate growth of the Commonwealth
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.;,.'. N | ht IS @ vested property right, has value and is severable (Thurston)
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== VA right i usufructuary — the right to use of common water so long as it is not

=

e = '*- |ale impaired in quantity or quality (Correlative Rights)
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ﬂ_}ﬂ*ﬂ right sometlmes has an associated Crown Grant instrument

I
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= —— VA right may be lost by adverse possession or prescription
— Localities/utilities can exercise eminent domain and condemn riparian rights for

diversion beyond riparian land (2215.2-2604, 33.1-89, 56-49, 56-347, et seq)



; -e‘v e water service to non- rlparlan Iand’? (Purceville)

Yes. Riparian
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1 1B 'occur under Virginia’'s Riparian Doctrine? (purcevilie)

. ;umeasonably iImpairs their use of water? (crutchfield)
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AW (Riparian Withdrawals)
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othlng ik shall be construed as altering, or as
j:atlon of, any existing riparian rights or other vested rights in
'_-_- " [Chptr. 3.2 — Conservation of Water Resources and State Water Control Board; SWSPAC]
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= “The control and regulation on the part of the Commonwealth of the
lopme Jof the waters of the Commonwealth shall be paramount, and shall be
- ,.--
ercised through the agency of the State Corporation Commission, sometimes in
ch‘aptér referred to as the Commission; provided, however, nothing contained in
- this-C :_—_'__ shall deprive any riparian owner of any right which he may have, under
= — _,.;--emstlng law, except by due and further process of law upon the exercise of eminent
_-—'—"
—= _J.:Iomaln and upon the payment of just compensation for any such right.

= = [Chptr. 7 — Water Power Development]
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AW (Riparian Withdrawals)
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s Riparia | Doctrine In
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s “Nothing in this shall be construed as altering, or as
‘alteration of, any existing riparian rights except as set forth in

d pursuant to this chapter. The conditions in such permits shall be in
1IN those times when low stream flows, or the potential therefore, result in
: __§f.'provided for in subsection A of ?62.1-249.”

— P . -y .
= -— ?62.1-44.2 t0 62.1-44.34:28 embodies the SWCL and DEQ permitting authority.
= ~Noticeably absent is any reference to riparian rights, except in the Notice section at

?62.1-44.15:4. [Chptr. 3.1 State Water Control Law]
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s way since 1586 - Maybe hings have changed . Although the doctrine
s te the needs of riparians for a period in our history, it is not
Wi jater use patterns , demand and management
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| Ts'rféither guantified nor fixed in time, resulting in uncertainty and limitation on

--j; nds permitted uses and planning for economic development
=

'7._—-

rin 4_ UG ', It s virtually impossible to manage the resource where the number of reasonable
S "'-5-'-"' e d the capacity of the water resource
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= ——— _—_ No accounting for transfer or new use of riparian rights
- —.-:..‘5'--5_'—— .

i -

_ — -Water right is premised on land ownership rather than actual use, resulting in inefficient
~_ allocation

— What is reasonable use today may be unreasonable tomorrow, resulting in complex litigation
where there is no res judicata
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AW (Riparian Withdrawals)

'- _1rements cannot be assured — cumulative effects of reasonable withdrawals
11 ced flow and loss of assimilative capacity

=

- v(mers can challenge VWP and VPDES permits, but are subject to complex

rg‘anon costs, legal scrutiny, no res judicata and growing public policy sympathetic to equitable

____g_ubhe resource management

— —-h--— =

s __Where their rights are at risk, plaintiff riparian landowners may prefer to challenge other riparian

= = landowners using “reasonable use” standard instead of challenging the SWCB under an “arbitrary
and capricious” standard

— Attempts by judiciary to modify Riparian Doctrine have resulted in further confusion
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AW (Riparian Withdrawals)

e

an landowners is probably . —

- -
e

3 klt‘hdrawals “really” had to register and report?

— - es contmmty and predictability to the riparian landowner, correlative rights and permitted

_._--users where the courts cannot
"'“"f.."_T- S

— i _.me,roves economic development
Disadvantages
— Defines the riparian right for the landowner
— Improves resource accountability
— State agency manages the resource
— Registration and reporting may lead to evidence of over allocation in some areas



yithdrawals, Including:

on July 1, 1989 do not require a VWP permit unless a 2401
S required to increase the withdrawal ( 62.1-44.15:22)
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'_I‘ ‘agriculture that are less than 1M gpm (9vAC25-210-30.B)
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-- Wa ls for all other purposes that are less than 10K gpd (9vAc25-210-30.B)
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AW (Surface Water Withdrawals

e S E—
a Surfa MVater Management Area swwy

: an| -ii VWP prOQram ales (? 62.1-243.A)

‘:u'.:.

S tr an 300 0]0]0) gpm (? 62.1-243.A)

i

mptive -uses (? 62.1-243.A)
w-.?'-_;_—;-- in eX|stence on July 1, 1989 unless the withdrawal increases (2 62.1-243.C)

e el
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3 —:—_f Witk ,dﬁéwajs with a 2401 certification, unless the withdrawal increases (? 62.1-243.A)

— =
e

_._ el E—

_f‘___;?._:___.-s-—mc-allty and water company withdrawals in existence on July 1, 1989 unless the

~~  withdrawal increases (? 62.1-243.8)

= “Nothing in this chapter shall be construed as altering or authorizing any alteration of
any existing riparian rights except as set forth in permits issued pursuant to this
chapter.” (? 62.1-253)

e Currently no SWMAs
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AW (Ground Water Withdrawals

' T“ an 300 000 gpm (? 62.1-259; 9VAC25-610-50)
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"re-is sue permits for existing GW withdrawals in the same amount

o
"

Nithdrawn during any consecutive twelve-month period between July 1,

"30, 1992 that includes such savings as can be achieved from

>0 "§e"r'vation (? 62.1-260; Grandfathering)

= _.-:"Ecalltles get Iarger reference term from July 1, 1980 to June 30, 1992 (2 62.1-260)

ey

I e
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= Slmllar grandfathering applies to other withdrawals, including non-permitted
~withdrawals for agricultural or livestock watering (? 62.1-260 to 261)

e Number of withdrawals exempt from permitting is unknown



T
'*

adW (Ground Water Withdrawals
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: —'_'i'.- d ‘concerns as Riparian Doctrine

f;" more confused over common law regulation of ground water
m:‘tlons between “percolating” and “channel” ground water
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| ,, *--i'-'n ay be required by VDH, depending on the use, but VDH

= —doe *rre’t regulate supply
:;:___i =—-

- _2 I\‘Iumber of withdrawals exempt from permitting is unknown
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', y-'WeII that, “is usually intended for household, ground water
p, agricultural use, industrial use or other nonpublic water well”

o ._'_' __r i
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e --';-;Eermlt may also be required from DEQ if well is in a GWMA

="
i =

-— Well completion reports provided to DEQ pursuant to MOA for accountability
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e Number of private wells is not fully reported
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AW (Registration and Reportin

emised on pi eservrn nistoric uses rather than effective
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ents for registration and reporting for riparian,
:i. and other unknown withdrawals is not enforceable:

'_'n-—" g —
3 -"'..-.—1
== T

- _-:-’""—ﬂr __._,
“Fhe Board may, by regulation, require each water user withdrawing surface or

e

1

surfa(‘@ Water or both during each year to register, by a date to be established by
ﬁBQard water withdrawal and use data for the previous year including the estimated

~ average daily withdrawal, maximum daily withdrawal, sources of water withdrawn, and

- volume of wastewater discharge, provided that the withdrawal exceeds one million
gallons in any single month for use for crop irrigation, or that the daily average during

any single month exceeds 10,000 gallons per day for all other users.”
[Conservation of Water, Chptr. 3.2 at ? 62.1-44.38.B; 9VAC25-610-50]
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‘é'r'Resources Research Center: http://www.vwrrc.vt.edu

te of Water Resources: http://snr.unl.edu/niwr/default.asp
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~__.;, “Foot n m':c Network: http://www.waterfootprint.org
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-ﬁ:-_ﬁﬂE Natlonal Energy Technology Laboratory: http://www.netl.doe.gov




